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A SCOTT ROSS
GERALD D NEENAN

Sharla Dillon, Docket Manager
Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37238
i Re:  Coalition of Small Lec’s
Docket Nos. 03-00585

Dear Ms. Dillon-

Enclosed 1s an original and fifteen copies of the Coalition of Small LECs and
Cooperatives

REQUEST FOR RECONSIDERATION
OF “ORDER GRANTING MOTION TO COMPEL”
ISSUED JUNE 17, 2004
BY THE PRE-ARBITRATION OFFICER

Please return one copy to me stamped “filed”. Thank you in advance for your assistance
Sincerely,
William T. Ramsey
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cc All Counsel of Record
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REQUEST FOR RECONSIDERATION
OF “ORDER GRANTING MOTION TO COMPEL”
ISSUED JUNE 17, 2004
BY THE PRE-ARBITRATION OFFICER

Crockett Telephone Company, Inc , Peoples Telephone Company, and West Tennessee
Telephone Company, Inc. (hereafter collectively referred to as the “TEC Companies™), by their
counsel, respectfully seek limited reconsideration of the “Order Granting Motion to Compel”
(the “Order”) 1ssued on June 17, 2004 by the Pre-Arbitration Officer. Specifically, the TEC
Companies seek reconsideration of that aspect of the Order that would compel provision of the
companies’ most recent two audited financial statements.

In this proceeding, the CMRS Providers issued a discovery request for the audited
financial information of all of the rural independent telephone company members of the Rural
Coalition including the TEC Companies. (This discovery request is hereafter referred to as

“Interrogatory 37.”) The Coalition, representing the interests of the TEC Companies responded

to the Interrogatory 37 request stating, “The Coalition objects to this request as not seeking

documents relevant to the issues before the Tennessee Regulatory Authority in the arbitration.”

On May 14, 2004, the CMRS Providers filed a Motion to Compel. In lieu of lhitigating
the Motion, the parties attempted to resolve the 1ssues set forth in the Motion to Compel and
reported to the Pre-Hearing Officer on May 25, 2004, June 8, 2004, and June 11, 2004. In the
June 11, 2004 report, the CMRS Providers requested an expedited ruling on the unresolved

1ssues 1ncluding Interrogatory 37.



With respect to Interrogatory 37, the Coalition indicated on June 11, 2004 that a further
response was forthcoming. In the absence of providing notice for an opportunity for the parties
to be heard, and without even allowing for the seven day time period to pass within which parties
are permitted to respond to preliminary motion requests, the Pre-Arbitration Officer 1ssued the
“Order.”

With respect to Interrogatory 37, the “Order” provides no factual or legal basis for
compelling the provision of audited financials by the TEC Companies or any member of the
Rural Coalition The Order simply addresses this matter as follows: “The Coalition stated 1t
would confer regarding 1its response to this request but has offered no objection to providing the
requested information.” In a manner unfortunately consistent with the resolution of other
preliminary matters in this proceeding, the Order simply 1gnores facts and law to produce an
outcome consistent with the position of the CMRS providers.

Contrary to the claim in the Order statement that the Coahtion “has offered no objection,”
the fact 1s that the Coalition did provide a specific objection in 1ts response to Interrogatory 37

“The Coalition objects to this request as not seeking documents relevant to the issues before the

Tennessee Regulatory Authonty in the arbitration.” The objection is specific and consistent with

the framework set forth in Rule 26.02 of the Rules of Civil Procedure which require that
permissible discovery 1s hmuted to non-privileged information that 1s “relevant to the subject
matter involved 1n the pending action.”

The audited financials are not relevant, and the CMRS Providers made no attempt to
demonstrate that audited financial information 1s “relevant to the subject matter involved 1n the
pending action.” Instead, the CMRS Providers simply provide general contentions that the

private financial data of the Coalition members 1s “relevant to a number of pending 1ssues in the



case, including those relating to the cost basis for the rates 1n the arbitration.” In the absence of
further inquiry into fact or law, the Order simply accepts the position of the CMRS Providers
without discussion, analysis, or consideration of the applicable law.

The CMRS Providers essentially contend generally only that audited financials will
provide them with data that is relevant to the establishment of interconnection rates set in
accordance with the pricing standards relevant to the establishment of an interconnection
agreement pursuant to Section 251(b)(5) of the Communications Act. Even assuming arguendo
that this arbitration proceeding imitiated by the CMRS Providers addresses Section 251(b)(5), the
audited financials of the TEC Companies (or any Coalition member) are not relevant to the

proceeding as a matter of law.! The Coalition has demonstrated that the Coalition members,

including the TEC Companies, are not subject to the “Pricing Standards” set forth in Sec 252(d)

! The TEC Companues, as a member of the Coalition, demonstrated in the “Prelimunary Motion to Dismuss”

filed on March 4, 2004, that the terms and conditions sought by the CMRS Providers in this proceeding constitute
an indirect interconnection arrangement pursuant to Section 251(a) of the Communications Act As a matter of fact
and law, the new terms and conditions sought by the CMRS Providers for application to their existing indirect
interconnection through BellSouth do not constitute a “reciprocal compensation™ arrangement pursuant to Section
251(b)(5) of the Communications Act or the relevant associated regulatory requirements established by the Federal
Communications Commussion (“FCC™) Accordingly, the Coalition demonstrated that the CMRS Providers are
attempting to use this federal arbitration proceeding process to obtain TRA sanction to the imposition of
requirements on the Coalition members that have not been established by statute or FCC regulations Consequently,
resolution of the arbitration 1ssues 1n a manner consistent with the positions of the CMRS Providers would not and
cannot be consistent with the established requirements pursuant to which an arbitration proceeding must be resolved
(See, 47 USC Sec 252(c)(1)) The Coahtion requested dismussal of the arbitration proceeding and proposed that all
parties to the indirect interconnection arrangement meet to establish new terms and conditions under the auspices of
the Authority’s alternative dispute resolution processes The Prelimunary Motion to Dismiss was rejected 1n an
interlocutory order 1ssued by the Pre-Arbitration Officer on April 12, 2004 that did not address the legal basis set
forth for the request to dismuss the arbitration Unfortunately, other parties characterized this interlocutory order as a
final order dispositive of pending 1ssues tn the arbitration proceeding (See, BellSouth and CMRS Providers’ May
17, 2004 Motions for Reconsideration of an Order 1ssued by the Hearing Officer in Docket No 00-00523 ) Neither
the Pre-Arbitration Officer nor the Authority have admontshed or challenged these parties with respect to their
characterization of the interlocutory order as a final order that determuned pending 1ssues Consequently, and 1n an
abundance of caution to ensure the protection of the rights of all Coalition members, the April 12, 2004 “Order
Denying Motion” 1s the subject of review pursuant to Section 252(¢e)(6) of the Communications Act The TEC
Companies respectfully urge the Authority to act on 1ts own to review this matter, to dismuiss this arbitration
proceeding, and to seek agreement by all parties to the three-way indirect interconnection arrangement to utilize
alternative dispute resolution pursuant to Chapter 1220-1-3 of the TRA rules to establish new terms and conditions
to replace the existing terms and conditions applicable to the mndirect interconnection



of the Communications Act.> And, even if the “Pricing Standards” were applicable to the TEC
Companies — and, as a matter of law, they are not — the audited financials would still not be
relevant to this proceeding.

The pricing standard applicable to Sec. 251(b)(5) (and relied upon by the CMRS
Providers) 1s based on the “costs associated with the transport and termination on each carrier’s
network facilities of calls that originate on the network facilities of the other carner.”” The
audited financials do not provide any of this cost data. The audited financials provide, 1n
accordance with accounting rules, aggregate data relating to the companies’ assets and liabilities,
operating revenues and aggregate operational expenses.

While the information in audited financials does not provide disaggregated information
regarding the costs of transport and termination, 1t does reveal many private aspects of a
company that is not publicly traded. For example, the cash and debt positions of the companies
are sensitive and potentially valuable information to a competitor. There 1s no basis to require
the TEC Companies to provide copies of their financial audits under the pricing standards related
to Sec. 251(b)(5) (i.e., pricing standards that are not even lawfully applicable to this proceeding

or to rural telephone companies in general) or under any law.*

® See, Coalition Response 1n this proceeding filed November 28, 2003, and Testimony of Steven Watkuns filed on
behalf of the Coalition in this proceeding on June 3, 2004
’ 47 USC Sec 252(f)(2)(AX(1)

* The TEC Companies recogmze that many of its colleagues 1n the Rural Coalition have elected voluntanly to
provide this sensitive private company information under stringent confidentiality requirements, and that by doing
so these Coalition Members may avoid another costly liigation battle imposed upon them by much deeper-pocketed
large carriers As a matter of principle, however, the TEC Companies have elected to ask the TRA to review the
Pre-Arbitration Officer’s Order The TEC Compames respectfully submut that upon review of the relevant facts and
law, the TRA will reject the Order to the extent 1t would require small companies to reveal private financial data  If,
however, 1t 1s the intent of the TRA to attempt to require small communications entities in Tennessee to provide this
sensitive mnformation to large competitive wireless carriers, the TEC Compantes respectfully submut that any such
requirement should be clearly articulated by the TRA 1n a final order 1n order to ensure all interested parties the
opportunity to seek judicial and legislative challenge to the imposition of this requirement on small businesses
operating 1in Tennessee



To the extent that any party suggests that the private financial condition revealed by the
audited financials of any company 1s relevant in any way to this proceeding, let that individual
answer how they can square their contention with the plain words of the Communications Act.
The arbatration of interconnection rates established under Sec. 251(b)(5) of the Communications
Act does not empower either the FCC or any state regulatory authority “to engage in any rate
regulation proceeding to establish with particulanity the additional costs of transporting or
terminating calls, or to require carriers to maintain records with respect to the additional costs of
such calls.”® The Congress has been specific. The audited financials requested by the CMRS
Providers and required by the Order do not provide information regarding the costs of
transporting and terminating traffic. These financial reports, with which the TRA 1s fully
familiar, provide only aggregate company information that could only be potentially applicable

to a rate regulation proceeding which this arbitrating proceeding 1s not and cannot be.

Conclusion

The Order 1s incorrect where it states that the Coalition did not provide an objection to
the provision of audited financial data by the TEC Companies or any Coalition Member. The
Coalition specifically objected to the provision of this information on the basis that 1t 1s not
relevant to this proceeding. The CMRS Providers have offered no information, other than
general claims, to substantiate the claim that their interest in reviewing private financial data is
relevant to this proceeding. Moreover, their general claims to the information are contradicted
by the statutory provisions related to the establishment of pricing standards. Even if these
statutory provisions related to interconnection pricing standards were relevant to this proceeding

and rural telephone companies, the provision of private small company audited financials has no

> 47 USC Sec 252(d)(2)(B)(11)



relevance to those statutory pricing standards. To the contrary, the specific words of the
Communications Act indicate that the audited financials, commonly used in rate regulation
proceedings, are not relevant. Accordingly, the TEC Companies respectfully request that the
TRA reconsider the Order issued by the Pre-Arbitration Officer and determine that small carriers
operating in Tennessee will not be required to provide sensitive financial information to
competitive large wireless carriers under the guise of a need to review the data for purposes of

establishing rates 1n this arbitration proceeding.

Respectfully submutted,

NEAL & HARWELL, PLC

By/(/ jg@/w/‘cn

Wilham T. Ramsey

2000 One Nashville Place
150 Fourth Avenue North
Nashville, Tennessee 37219
(615) 244-1713 Telephone
(615) 726-0573 Facsimile

KRASKIN, MOORMAN & COSSON, LLC

By%&m /&lﬁ?/a/\ (Lz 1/&/7&/

Stephen G. Kraskin
Kraskin, Lesse & Cosson LLC

2120 L St. N.W. Suite 520
Washington, D.C. 20037

Counsel for The TEC Companies



CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that a true and correct copy of the foregoing has been
served on the parties of record indicated below via U.S. Mail and via electronic mail on this the
day of June, 2004.

//v//uléé( Cl’otm xvj ;:77

Russ Minton, Esq.

Citizens Communications

3 High Ridge Park

Stamford, Connecticut 06905

Henry Walker, Esq

Boult, Cummungs, et al
PO Box 198062
Nashville, TN 37219-8062

Jon E. Hastings, Esq.
Boult, Cummings, et al.
PO Box 198062
Nashville, TN 37219-8062

James Wright, Esq.

Sprint

14111 Capitol Blvd.
NCWKFRO0313

Wake Forest, North Carolina 27587

J. Gray Sasser

J. Barclay Phillips, Esq.
Dan Elrod, Esq.

Miller & Martin

1200 One Nashville Place
150 Fourth Avenue North
Nashville, TN 37219

James Lamoureux, Esq.
AT&T

1200 Peachtree St. N E.
Atlanta, Ga. 30309



Certificate of Service, Page 2

Donald L. Scholes
Branstetter, Kilgore, et al.
227 Second Ave. N.
Nashville, TN 37219

Timothy Phillips, Esq.

Office of the Tennessee Attorney General
PO Box 20207

Nashwville, TN 37202

Guy M. Hicks, Esq.

Joelle Phillips, Esq.

BellSouth Telecommunications, Inc.
333 Commerce St., Suite 2101
Nashville, TN 37201-3300

Elaine Critides, Esq.
John T Scott, Esq.
Charon Phillips, Esq.
Vernizon Wireless

1300 I Street N.W.

Suite 400 West
Washington, D.C. 20005

Paul Walters, Jr., Esq
15 East 1% Street
Edmond, OK 73034

Suzanne Toller, Esq.

Davis Wright Temaine

One Embarcadero Center #600
San Francisco, Calif. 94111-3611

Beth K. Fujimoto, Esq.
AT&T Wireless Services, Inc.
7277 164" Ave., N.E.
Redmond, WA 90852

Monica M. Barone, Esq.
Sprint

6450 Sprint Parkway
Overland Park, KS 66251
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Mr. Tom Sams

Cleartalk

1600 Ute Ave.

Grand Junction, CO 81501

Dan Menser, Esq.
Marin Fettman, Esq.
c¢/o T Mobile USA, Inc.
12920 SE 38" St.
Bellevue, WA 98006

Mark J. Ashby

Cingular Wireless

5565 Glennridge Connector
Suite 1700

Atlanta, GA 30342



